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G)urt of Appeals of the District of Columbia 


No. 4830. 

William I. Demixg, Appellant, 

vs. 

Waldmax Construction Co., Inc., a Body Corporate; 
American Surety Company of New York, a Bddy Cor¬ 


porate ; Sheridan Park, Inc., a Body Corporate, 


et al. 


a 


Supreme Court of the District of Columbia. 

In Equity. | 

No. 48309. 

William I. Dkming, Plaintiff, I 

vs. ' 

I 

Ward:man Construction Co., Inc., a Body Corporate; 
American Surety Company of New York, a Body Cor¬ 
porate ; Sheridan Park, Inc., a Body Corporate; National 
Savings and Trust Company, a Body Corporate, Trus¬ 
tee; American Security and Trust Company, Trustee, a 
Body Corporate, and National Bank of Washington, 
Trustee, a Body Corporate, Defendants. 


United St.\tes of America, 

District of Columbia, ss: 


the Dis- 


Be it remembered that in the Supreme Court of 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 


1—4830a 
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1 Original Bill to Enforce Mecliaiiics’ Lien. 

Filed May 4, 1928. 

In the Supreme Court of the District of Columbia. 

Equity. Number 48309. 

"William I. Demixg, Plaintiff, 

vs. 

Wardmax Coxstrl'ctiox Co., Ixc., a Body Corporate; 
American Surety Company of New York, a Body Cor¬ 
porate; Sheridan Park, Inc., a Body Corporate; National 
Savings and Trust Company, a Body Corporate, Trus¬ 
tee; American Security and Trust Company, Trustee, a 
Body Coryiorate, and National Bank of Washington, 
Trustee, a Body Corporate, Defendants. 

The original bill of complaint of William I. Doming re¬ 
spectfully shows to the Court as follows: 

1. He is a citizen of the United States and a resident of 
the town of Chevy Chase, in the County of Montgomery, 
in the State of Maryland, and brings this suit in his own 
right as the holder of a mechanics’ lien on the hereinafter 
described lands and premises superior to all encumbrances 
thereon. The defendants are all bodies corporate and en¬ 
gaged in business in the District of Columbia. The de¬ 
fendant Wardman Construction Company, Inc., is sued as 
the owner of the hereinafter described lands and premises 
at thef time of the filing of the notice of mechanic’s lien 
hereinafter mentioned on the 6th dav of Mav, A. D. 1927, 
and the said Wardman Construction Company, Inc., and 
the defendant American Surety Company of New York 
are sued as i)arties to a certain undertaking hereinafter 
mentioned. The defendant Sheridan Park, Inc., is 

2 sued as the present owner subject to plaintiff’s said 
mechanic’s lien of the lands and premises herein¬ 
after described and the defendants National Savings & 
Trust Company, American Security & Trust Company and 
National Bank of Washington are sued as trustees under 
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certain deeds of trust hereinafter described, which are sub¬ 
ordinate to plaintitf’s said mechanic’s lien. 

# ^ ^ ^ ^ 

2. On, to wit, the 19th day of January, A. D| 1926, a 
certain body corporate known as Connecticuti Avenue 
Realty Corporation entered into a contract with the de¬ 
fendant Wardman Construction Company, Inc., i whereby 
it agreed and contracted to furnish labor, material and 
supervision in connection with remodeling and alterations 
of a certain building, particularly the first floor! thereof, 
which it was thereby provided should be changed jto stores 
for renting purposes, which said building stood ijipoii Lot 
numbered 35 in John Hay’s Subdivision of Lots in Square 
No. 164, in the City of Washington, in the Distrijit of Co¬ 
lumbia, as per plat recorded in Liber No. 27, at! folio 23 
thereof, of the Records of the Office of the Surveybr of the 
District of Columbia, the said building being an ei^Iit story 
apartment building, known as Stoneleigh Court, located at 
the southeast corner of Connecticut Avenue and L Street, 
and having a frontage on both Connecticut Avenue and L 
Street; and thereafter, to wit, on the 1st day of March, 
A. D. 1926, the said Connecticut Avenue Realty Corpora¬ 
tion, entered into a certain further contract, with the plain¬ 
tiff, whereby the plaintiff agreed to furnish plans and 
specifications and supervision of the said work on the build¬ 
ing known as Stoneleigh Court, upon terms and conditions 
and for a compensation fully set out in said contract, a 
copy of which is herewith filed, marked Exhibit “A,” and 

prayed to be taken and read as part of this bill; 
3 and the plaintiff well and faithfully performed the 

wmrk and supplied and furnished the materials so 
contracted to be done and performed, furnished hnd sup¬ 
plied by him, and furnished plans and specificatijons and 
supervision of the work all as agreed to be by him (Jone and 
performed, furnished and supplied, and in addition! thereto, 
and at the request of the said Connecticut Avenue Realty 
Corporation, the plaintiff furnished and supplied other 
labor in connection with furniture, fixtures, decorations and 
finishing of stores in the said building of the yalue of 

2-^830a I 


4 


WILLL4.M I. DEMmG VS. 


$699.35; and all of the work and labor so contracted to be 
done and performed and materials furnished and supplied 
by the plaintiff were done and performed furnished and 
supplied by him ill and upon the aforesaid lands and 
premises and in the remodeling and improving of the build¬ 
ing standing thereon and in accordance with his said con¬ 
tract; and an itemized statement of the sums due to the 
plaintiff in that regard and of the credits against the same 
is herewith tiled, marked Exhibit “B,” and prayed to be 
taken and read as part of this bill. And plaintiff further 
avers that there is still owing unto him for the work, labor 
and materials so rendered, supplied and performed by him 
the sum of $10,641.11. 

4. Thereafter, to wit, on the 9th day of March, A. D. 1926, 
the said Connecticut Avenue Realty Corporation acquired 
the title to and ovuiership of the hereinbefore described 
lands and premises by a deed bearing the said date and duly 
recorded on the same day among the Land Records of the 
District of Columliia in Liber Xo. 5715 at folio 86 thereof, 
and plaintiff is advised and believes, and accordingly avers, 
that his right to a lien under his aforesaid contract Exhibit 

“A” attached to the said hereinbefore described 
4 lands and premises immediately upon the acquisition 

of title thereto by the said Connecticut Avenue 
Realty Corporation. 

5. Thereafter, to wit, on the said 9th day of March, A. D. 
1926, the said Connecticut Avenue Realty Corporation 
executed and recorded among the Land Records of the Dis¬ 
trict of Columbia three certain deeds of trust, namely; One 
to the defendant National Savings and Trust Company, as 
trustee, which is recorded in Liber 5715 at folio 88, et seq. 
thereof, another to the defendant American Security and 
Trust Company, which is recorded in Liber No. 5715 at 
folio 99, et seq. thereof, and the third to James D. Hobbs 
and Earl IMacTntosh, which is recorded in Liber 5715 at 
folio 103, et seq. thereof, and under and by virtue of fore¬ 
closure proceedings claimed to be in accordance with said 
last-mentioned deed of trust and mesne conveyances en¬ 
suing thereupon the defendant Sheridan Park, Inc., now 
claims to be the ovmer of the hereinbefore described lands 
and premises, subject to the two deeds of trust to the de¬ 
fendants National Savings and Trust Company and Ameri- 
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can Security and Trust Company hereinbefore mentioned 
and also subject to a further deed of trust to the defendant 
National Bank of Washington, which last-mentionbd deed 
of trust bears date the 21st day of April, A. D. 1927, and 
was recorded on the 22nd day of April, A. D. 1927, as in¬ 
strument No. 72 of that date, in Liber 6065 at folio 214, et 
seq. of the Land Records of the District of Columibia, but 
plaintiff is advised and believes and accordingly avers that 
all of the said deeds of trust are subordinate to his said 
mechanic’s lien. 

6. Thereafter, to wit, on the 6th day of May, A. D. 1927, 
at 11:27 A. M., and within three months after completion 

of plaintiff’s aforesaid contract, to wit, the l5th day 
5 of March, A. D. 1927, and within one year prior to 

the bringing of this suit, and payment not having 
been made to him of the balance of $10,641.11, so ajs afore¬ 
said due and owing to him, or any part thereof, plaintiff 
filed in the office of the Clerk of this honorable Court a 
Notice of his intention to hold a lien on the hereinbefore 
described lands and premises, and on, to wit, the same day 
caused to be served upon the defendant Wardmkn Con¬ 
struction Company, Inc., a copy of the aforesaid notice of 
his intention to hold the said lien, as well as upon the Con¬ 
necticut Avenue Realty Corporation and George L. Whit- 
ford, copy of which said notice as so filed with the Clerk of 
this honorable Court and as so served upon the defendant 
Wardman Construction Company, Inc. and upon the Con¬ 
necticut Avenuo Realty Corporation and Geogre L. Whit- 
ford, is herewith filed, marked Exhibit “C” and prayed to 
be taken and read as part of this bill. | 

7. Thereafter, to wit, under date of the 9th day of June, 
A. D. 1927, Daniel Thew Wright, s.erved upon the plaintiff 
by his counsel a letter addressed to the plaintiff I and his 
said counsel, bearing the said date, copy of which is here¬ 
with filed, marked Exhibit ‘‘D”, and prayed to be taken 
and read as part of this bill; and thereafter, to wit, on the 
13th day of June, A. D. 1927, the defendants Wardmafi 
Construction Company, Inc., and American Surdty Com¬ 
pany of New York, by their names Wardman Construction 
Co. Inc., and American Surety Co. of New York, fil^ osten¬ 
sibly as sureties in the office of the Clerk of this honorable 
Court nn r.rdertaking, reciting that they “appearing and 
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submitting to the jurisdiction of tlie Court, hereby under¬ 
take for themselves and each of them, their and each 

6 of their, heirs, executors, and administrators, or 
personal representative, that they will pay and sat¬ 
isfy any judgment or decree that may be recovered in any 
suit or proceeding that may be instituted on, or to enforce 
the above entitled mechanic’s lien, together with the costs 
of said proceeding,! which judgment or decree they agree 
may be pronounced against all of them” and on the same 
day, to wit, the 13th day of .Tune, A. D. 1927, an endorse¬ 
ment of approval of the said undertaking was made thereon 
in the words and figures follovfing: “Approved .Tune 13, 
1927, Walter I. McCoy” the honorable Walter I. McCoy 
whose signature is appended to the said approval being at 
the time thereof the Chief Justice of this honorable Court, 
but his signature thereto as appears on the face thereof 
was appended by him in his individual and not in his official 
or judicial capacity; and at the same time there was also 
endorsed on the reverse side of the said undertaking a sup¬ 
posed order of the Court assuming to release the real estate 
in the lien described from the operation thereof, copy of 
which said undertaking with the approval noted thereon as 
well as the assumed order endorsed on the back thereof is 
herewith filed, marked Exhibit “E” and prayed to be taken 
and read as part of this bill. Plaintiff is advised and be¬ 
lieves and accordingly avers, however, that the said order 
or supposed order of the Court endorsed on the back of 
Exhibit “E” was its-elf ineffective and inoperative for any 
purpose, since there is no authority of law for the making 
of any such order and whether the lien is released or not 
must bo detonuined solely by the sufficiency, effect and va¬ 
lidity of the supposed undertaking: and plaintiff is further 
advised and believes and accordinglv avers that the under- 
taking though effective as a voluntarv one for the entrv of 

a judgment or decree against the defendants Ward- 

7 man Construction Company, Inc., and American 
Surety Company of New York, was and is insufficient 

as a statutory undertaking and ineffective to operate to 
release plaintiff’s said lien for the following reasons, 
namely: in the first place, the statute providing for and 
authorizing the giving of such an undertaking in terms 
requires two or more sureties, to be approved by the Court 
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but that no such undertaking shall be approved by the Court 
until plaintiff shall have had at least two days notice of the 
defendant’s intention to apply to the Court therefoi:, which 
notice shall give the names and residences of the persons 
intended to be otfered as sureties, but the notice! herein¬ 
before mentioned, Exhibit “D,” only gave the name and 
address of one surety, the defendant American Surejty Com¬ 
pany of New York by its nam,e American Surety Company, 
the notice did not give the name of the defendant \Yardman 
Construction Company, Inc., or of any other surety, and 
the defendant Wardman Construction Company Inc., ac¬ 
cording to plaintiff’s best knowledge, information ;and be¬ 
lief, does not possess the corporate power to enter ihto con¬ 
tracts of suretyship; and in the second place, becaus.e the 
said undertaking was never apT)roved by the Court but 
only by the Honorable Walter I. McCoy in his individual 
rather than in his official or judicial capacity. 

MHierefor^, the premises considered the plaintiff jrespect- 
fully prays the court as follows: 

1. That Wardman Construction Company, Inc.,! Ameri¬ 
can Surety Company of New York, Sheridan Pafk, Inc., 
National Savings and Trust Company, Trustee, American 
Security and Trust Company, Trustee, and National Bank 
of Washington, Trustee, may be made parties delfendant, 
served with process and required to answer the exigencies 
of this bill. I 

8 2. That the plaintiff may be decreed to haVe a lien 

upon the said lot numbered 35 in John Haly’s sub¬ 
division of lots in square numbered 164, in the I City of 
Washington, in the district of Columbia, as per I plat re¬ 
corded in Liber 27 at folio 23, of the records of tJie Office 
of the Surveyor of the District of Columbia andi the im¬ 
provements thereon, for the work, labor and materials fur¬ 
nished by him for the sum of $10,441.11 with interest from 
the 4th day of April, 1927, and the cost of said lieti and of 
this suit. 

3. That, under the authority and direction of ttis Hon¬ 
orable Court, said lot numbered 35 in John Hay’s| subdivi¬ 
sion of lots in square numbered 164 may be sold, free and 
clear of all encumbrances thereon, and the proceeds of such 
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sale applied to the satisfaction of the plaintiff’s lien, and to 
that end that a trustee or trustees may be by the Court ap¬ 
pointed to make such sale under the direction and super¬ 
vision of the Court. 

4. That a decree may be entered for the amount of plain¬ 
tiff’s said lien against the defendants Wardman Construc¬ 
tion Company, Inc., and American Surety Company of New 
York, or otherwise as the court may deem appropriate, and 
that the plaintiff may have execution therefor as at law. 

5. And that the plaintiff may have such other and further 
relief as the nature of his case mav require. 

WILLIAM I. DEMING. 

W. C. SULLIVAN, 

Attorney. 

9 District of Columbia, ss: 

I, William I. Doming, on oath say that I have read the 
foregoing and annexed bill by me subscribed, and know 
the contents thereof; that the matters and things thereii 
set forth as of personal knowledge are true, and those set 
forth uoon information and belief, I believe to be true. 

WILLIAM I. DEMING. 

Subscribed and sworn to before me this 4th day of May 
A. D. 1928. 

[XOT.^RIAL SE.\L.] .JOHN W. GASKINS, 

Notary Pxhlic in and for the District of Colunihia. 

Exhibit “ A. ” 

Stoneleigh Court—Agreement Behveen Owners and 

Architects. 

March 1, 1926. 

1. Architects’ fee for plans, specifications and super¬ 
vision, 6% of the cost of the work. 

$4,000.00 of the total fees to be paid in cash, the balance 
in Common Stock of the project. 

2. Cash payments to be made as follows: 

$1,000.00 when preliminary drawings are approved. 

$1,000.00 when working drawings are completed so that 

work can be started. 
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$2,000.00 to be paid in monthly installments in 
10 proportion to the progress of the work on the build¬ 
ing. 

3. In addition to the above fee in cash and stock, the 
architect is to be reimbursed in cash for the following costs: 

Water color perspective. 

Fees charged by outside parties giving infornmtion on 
condition of present foundations. | 

Traveling expenses. I 

4. It is understood that the architect will not contract 
any expenses for the items under Paragraph 3; vdthout 
the request of the Owners. 


(Signed) CONN. AVE. REALTY CORPR., 

Owner, 


Bv G. L. WHITFORD, 

President, \ 
WILLIAM I. DEMING, 

Architect. 

Exhibit “B.” i 

Itemized Statement of Credits and Debits Between 
I. Deming and Conn. Ave. Realty Corp.l 


William 


Debits. 


Cash due as per agreement—March 1, 1926.... $4,000.00 


Value of stock as balance due on commission 

as per agreement—March 1, 1926.i 9,741.76 

For services in connection vdth furniture fixtures: 

and decorations . 300.00 

For services in connection with finishing stores.. i 399.35 


$14,441.11 



Credits. 


Payments on cash consideration under agreement March 
1,1926: 


March 13,1926 . $1,000 | 

May 3d “ 500 I 

June 1st “ 1,000 

Aug. 2 “ 500 ' 
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Oct. 5, 

1926. 

. 500 

Dec 6 

i i 

. 100 

.Jan. 

ii 

. 200 


$3,800 3,800.00 


Balance due . $10,641 11 


Exhibit “C.” 

In the Supreme Court of the District of Columbia. 

No. 9955. 

William I. Demixg, Claimant, 


vs. 

CoXXECTICUT AvEXtTE EeaLTY CoRPOKATIOX, WaRDMAN 
CoxsTRUCTiox Company, Inc., George L. Whitfobd, 
Owners. 

Notice of Lien. 

Filed and Recorded May 6,1927, at 11:27 o’clock a. m. 
Notice is herebv "iven that I intend to hold a lien on Lot 

^ o 

numbered Thirty-five (35) in .John Hays’ Subdivision of 
Lots in Square numbered One Hundred and Sixty-four 
(164), in the City of Washington, in the District of Co¬ 
lumbia, as iier jilat recorded in Liber 27, at folio 23, of the 
records of the Office of the Surveyor of the District 
12 of Columbia, and the eight-story apartment building 
thereon known as Stoneleigh Court, and located at 
the southeast corner of Connecticut Avenue and L Street 
Northwest, with a frontage on both Connecticut Avenue 
and L Street, for the sum of Ten thousand Four Hundred 
and Forty-one and 11/100 dollars ($10,441.11) vfith interest 
thereon from the 4th day of April, A. D. 1927, being the 
amount due to me for work and materials furnished by me 
for and about the erection, construction, improvement, ad¬ 
dition to and repair of the building standing upon the 
aforesaid lands and premises and the placing therein and 
in connection therewith of erections, constructions, im¬ 
provements, repairs, additions, floors, walls, ceilings, wood- 
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work, bulkhead, radiate electric outlets, lavatoHes, iron 
doors, picture moldings, hardware, awnings, panel work, 
metal stack, mirrors, fixtures, fountains, painting,;staining, 
shellacking, varnishing, waxing and decorating and wash¬ 
ing down building and other things so as to become fixtures, 
the said lien being claimed against the interest of the Con¬ 
necticut Avenue Kealty Corporation, Wardman Construc¬ 
tion Company, Inc., and Geoi’ge L. Whitford. 

WILLIAM 1. DEMI^^G, 

Claimant. 

W. C. SULLIVAN, 

G. A. SHUTACK, 

Attys. 

13 Exhibit “D.” 

Philip Ershler. j 

Law Offices: Edmonds Building, 917 Fifteent^i St. 

Telephone; Main 132. 

I 

Daniel Thew AVright, Washington, D. C. 

June 9thi, 1927. 

Air. William I. Deming & I 

W. C. Sullivan, Attorney-, I 

Phillips Building, j 

AVashington, D. C. I 

Dear Sirs : 

You are respectfully notified that on Alonday, June 13th, 
at 10 o’clock, a. m., AVardman Construction Company, Inc. 
will apply to the Supreme Court of the District of Colum¬ 
bia in Circuit Court No. 1, to approve an undertaking as 
provided by Section 1254 of the District Code, for the re¬ 
lease of the property known as Stoneleigh Court from the 
claim of a Aleehanie’s Lien, notice of which was filed by 
AVilliam I. Deming at the office of the Clerk of the Supreme 
Court of the District of Columbia on May 6th, 1927, as No. 
9955. I 
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It is intended to offer as surety the American Surety ■ 
Company, whose address is Southern Building, Washing¬ 
ton, D. C. 

Very respectfully yours, 

DANIEL THEW WRIGHT. 

W-a. 

14 Exhibit “E.” 

In the Supreme Court of the District of Columbia. 

No. 9955. 

W 1 LLI.A.M I. Demixg, Claimant, 

vs. 

Connecticut Avenue Corporation et al., Wardman Con¬ 
struction Co., Inc., Owner. 

Mechcmic’s Lien. 

The above-named Wardman Construction Co. Inc., and 
American Surety Co. of New York, sureties, all of the Dis¬ 
trict of Columbia appearing and submitting to the juris¬ 
diction of the Court, hereby undertake for themselves, and 
each of them, their, and each of their heirs, executors, and 
administrators, or personal representatives, that they wall 
pay and satisfy any judgment or decree that may be re¬ 
covered in any suit or proceeding that may be instituted 
on, or to enforce the above-entitled mechanic’s lien, to¬ 
gether "with the costs of said proceeding, which judgment or 
decree they agree may be pronounced against all of them. 

Witness our hands and seals this 13 dav of June, 1927. 

WARDMAN CONSTRUCTION CO., [seal.] 
INC., 

By DAN THEW WRIGHT, 

^ V.-Pres. and Atty. 

-. [seal.] 

AMERICAN SURETY COMPANY OF [seal.] 
NEW YORK, 

By H. L. HAIGHT, 

Resident Vice-President. 
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Attest: : 

[COEPOEATE SEAL.] ' 

T. BAILEY BKEWER, | 

Resident Asst. Secretary. \ 

Approved June 13, 1927. i 

WALTER I. McCOY. 

! 

15 In the Supreme Court of the District of Columbia. 

Wardman Constructio n Co. Inc, having filed the under- 
takTns ^^ired bv lawCw itiL American Sur ety Col of New 
York as sureti es, it i s this 13th day of JuneTl^^i’ i ,. ordered ^ 
that the real estate in sai3*lion described be, and the same 
is hereby, rbleased from the operation thereof. 

WALTER I. McCOY, 

Chief Jmstice. 

Memorandum. 


May 4, 1928.—Spa. to Ans. Bill issued to all defendants 
and returned ‘ ‘ served ’ ’ by U. S. Marshal, D. C. 


Motion of Wardman Construction Co., Inc., et 

Dismiss Bill. 


al., to 


Filed May 15, 1928. 

#*•••• p 

Now come the defendants, Wardman Construction Com¬ 
pany, Inc. and the American Surety Company of Niew York 
and move the Court to dismiss the bill in the abov^ entitled 
cause for the following reasons. I 

1. The same fails to set forth facts which constitute a 

cause of action against either such defendant. ' 

2. The bill shows upon its face that neither of said de¬ 
fendants was ever the owner of the premises described in 
the bill, and that the plaintiff made no contract with either 
of them. 

3. The bill fails to set forth facts which show a 
16 cause of action in equity against either of: said de¬ 
fendants. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendants Wardmom 

Construction Co., Inc., Americqm 

Surety Co., of N. ¥. 
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W. C. Sullivan, Esq., 

927 15tli St. N. W., 

Washington, D. C. 

Dear Sir : 

Please note that foregoing motion will be calendared for 
hearing on Fridav, Mav 18th at 10 o’clock A. M. 

DAXIEL THEW WRIGHT, 

Attorney for Defendants Wardman Const. 

Co., Inc., American Surety Co. of N. ¥. 

Separate Answer of Defendant American Security and 

Trust Company, Trustee. 

» 

Filed Mav 29, 1928. 

The defendant, American Security and Trust Company, 
as Trustee, for answer to the Bill of Complaint filed in the 
above entitled cause respectfully says: 

(1) It admits that it is a body corporate, and that it is 
engaged in business in the District of Columbia. It is 
without knowledge as to other facts averred in paragraph 
1 of said Bill of Complaint, and can, therefore, neither 
admit nor denv them. 

(2) It is without knowledge of the facts averred in para¬ 
graph 2 of said Bill of Complaint, and can, therefore, neither 

admit nor deny them. 

17 (4) It admits that on the 9th day of March 1926 

the Connecticut Avenue Realty Corporation by deed 
acknowlegded and recorded on the said date among the 
land records of the District of Columbia acquired title to 
the real estate and improvements thereon described in para¬ 
graph 2 of said Bill of Complaint. 

(5) It admits that on the 9th day of March 1926 the Con¬ 
necticut Avenue Realty Corporation, executed, delivered 
and that there was recorded on said date among the land 
records of the District of Columbia, a certain deed of trust 
dated the said 9th day of March 1926 conveying to this de¬ 
fendant as Trustee the said land and premises described in 
said paragraph 2 of said Bill of Complaint. Further an¬ 
swering said paragraph 5 of said Bill of Complaint this de¬ 
fendant says that the said deed of trust conveying said real 
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estate to it as aforesaid was given to secure the payinent of 
one certain promissory note of the said Connecticut ^venue 
Realty Corporation of even date with said deed of trust for 
the sum of Five Hundred Thousand Dollars ($500,000.00), 
which said note represented deferred purchase moiaey for 
said land and premises, and that said deed of trust was 
recorded on the same day as the acknowledgment thereof. 

Further answering said paragraph 5 of said Bill Of Com¬ 
plaint this defendant says that it is informed and believes, 
and therefore avers that after the acquisition of title to 
said land and premises by the said Connecticut ^venue 
Realty Corporation, the said deed of trust to this defendant 
as Trustee was recorded and attached upon the building 
and ground sought to be atiected by said alleged maOhanic’s 
lien prior to the commencement of work by the plaintilf 
upon the said building. 

18 Further answering said paragraph 5 of said Bill 
of Complaint, this defendant says that it is advised 
by counsel, and avers that the said deed of trust to this de¬ 
fendant as Trustee to secure deferred purchase money for 
said land and premises is a prior and superior lien to the 
mechanic’s lien asserted by the plaintift:. 

(6) It is without knowledge of the fact averred i!n para¬ 

graph 6 of said Bill of Complaint, and can, therefore, 
neither admit nor deny them. j 

(7) It is without knowledge of the facts averred in para¬ 
graph 7 of said Bill of Complaint, and can, therefore, 
neither admit nor deny them. 

Wherefore having fully answered this defendanit prays 
to be hence dismissed with its reasonable costs and counsel 
fees in this behalf incurred. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

Trustee, 

By CORCORAN THOM, 

President. 


Attest! 

[seal.] ALBERT H. SHILLINGTON, 

Asst. Secretary. 

HOWE, HILL & BRADLEY, 

Attorneys for Defendant American 

Security and Trust Company, Trustee .; 
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District of Columbia, $s: 

I, Corcoran Thom, do solemnly swear that I am the Presi¬ 
dent of the American Security and Trust Company, a cor¬ 
poration, one of the defendants in the above entitled 

19 cause, that I have read the answer hereto attached 
bv me subscribed in the name and on behalf of said 

corporation and know’ the contents thereof, and the facts 
therein stated positively are true and those stated upon in¬ 
formation and belief I believe to be true. 

CORCORAN THOM. 

Subscribed and sworn to before me this 28th dav of Mav, 
1928 

[notarial seal.] KENNETH J. WINFIELD, 

Notary Public. 

Motion of National Savings and Trust Co. et al. to Dismiss 

Bill. 

Filed June 6, 1928. 

*«>»***• 

Now’ come the defendants. National Savings and Trust 
Company and the National Bank of Washington and move 
the Court to dismiss the bill in the above entitled cause for 
the following reasons. 

1. The same fails to set forth facts which constitute a 
cause of action against either such defendant. 

2. The bill show’s upon its face that neither of said de¬ 
fendants was ever the ow’iier of the premises described in 
the bill, and that the plaintiff made no contract w’ith either 
of them. 

3. The bill fails to set forth facts which show a cause of 
action in equitv against either of said defendants. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 
Attorneys for Defendants. 

20 Final Decree Dismissing Bill. 

Filed June 18, 1928. 

**««*«• 

This cause came on to be heard upon the motions of the 
defendants, Wardman Construction Company, Inc., Ameri- 
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can Surety Company of New York, National Saviiigs and 
Trust Company, and National Bank of Washington^ to dis¬ 
miss the bill herein and the Court having heard the argu- 
ments of counsel and being fully advised in the premises 
finds said motions to be well taken and does herebyjsustain 
the same. i 

Wherefore, it is this 18th day of June 1928 herieby or¬ 
dered, adjudged and decreed that the bill of the j)laintitf 
herein be and is hereby dismissed as to each of thb above 
named defendants at the plaintiff’s costs. 

W. HITZ, 

Justice. 


From the foregoing decree the plaintiff notes an 
to the Court of Appeals of the District of Columbia, 


appeal 
and the 


Court fixes the bond for costs on appeal at One Hundred 
($100.00) Dollars or in lieu thereof Fifty ($50.00) Dollars 
in cash to be deposited with the Clerk. 

W. H., Justice. 

0. K. for form, 

WRIGHT, 

For Lefts. 

W. C. SULLIVAN, 

For Plff. 
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Memorandum. 


July 9, 1928.—^Undertaking on appeal approv 
field. 

Designation of Record. 

Filed July 11, 1928. 




ed and 


The plaintiff designates to constitute the record upon 
his appeal heretofore noted in the above entitled cahse, the 
fol owing: 

1. The original bill and the exhibits thereto. | 

2. Memorandum of issuance of subpoena to all defjendants 
and Marshal’s return that all were served. 

3. The motion of the defendants Wardman Construction 
Company, Inc. and American Surety Company of Nbw York 
to dismiss the bill. 

I 

4. The motion of the defendants National Savings and 
Trust Company and National Bank of Washingtoh to dis¬ 
miss the hill. 
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5. The answer of the defeiidan'. American Security and 
Trust Company. 

6. The decree dismissing the bill, together with the nota¬ 
tion of appeal thereon. 

7. ^vlemorandum of giving and approval of appeal un¬ 
dertaking. 

8. This designation. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Service of co])y of foregoing acknowledged with 

22 this lltli dav of .Tulv, 1928. 

HOWE, HILL & BRADLEY, 
PHILIP ERSHLER, 

Of Attorneys. 

Motion of Sheridan Park, Inc., to Dismiss Bill. 

Filed July 18, 1928. 

Now comes the defendant, Sheridan Park, Inc. and moves 
the Court to dismiss the bill in the above entitled cause for 
the following reasons. 

1. The same fails to set forth facts which constitute a 
cause of action against said defendant. 

2. The bill shows upon its face that said defendant was 
never the owner of the premises described in the bill, and 
that the plaintitf made no contract with it. 

3. The bill fails to set forth facts which show a cause of 
action in equitv against said defendant. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant Sherida/n Park, Inc. 

Final Decree Dismissing Bill. 

Filed July 30, 1928. 

**#*#*=!(= 

This cause came on to be heard upon the motion of the 
defendant, Sheridan Park, Inc., to dismiss the bill herein 
and the Court having heard the arguments of coun- 

23 sel and being fully advised in the premises finds said 
motion to be well taken and does hereby sustain the 


same. 
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Wherefore, it is this 30th day of July 1928 hereby or¬ 
dered, adjudged and decreed that the bill of the plaintitf 
herein be and is hereby dismissed as to Sheridan Park, Inc. 
the above named defendant at the plaintiff’s costsJ 

WILLIAM HITZ, 

Justice. 

I 

From the foregoing decree the plaintiff notes an appeal 
to the Court of Appeals of the District of Columhia, and 
the Court fixed the bond for costs on appeal at Oije Hun¬ 
dred ($100.00) Dollars or in lieu thereof Fifty ($50.00) 
Dollars in cash to be deposited with the Clerk, the bond 
already filed and approved by the Court to stand as appeal 
bond on this appeal. 

W. H., Ju^ice. 

0 K as to form. 

W. 0. S. 

WRIGHT. 

Additional Designation of Record. i 


Filed July 31, 1928. 

###**** 

The clerk will please add to the transcript for | appeal 
in the above entitled cause the following: 

1. Motion to Dismiss on behalf of defendant, Sheridan 
Park, Inc. 

2. Final Decree dismissing Bill against Sheridan 
24 Park, Inc. 

DANIEL T. WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Defendant Sheridan Par/rj Dk. 
Assignment of Errors. 

Filed August 21, 1928. 

I 

* # # # « 4ic # 

I 

1 

The plaintiff-appellant says that the Court erred in the 
following particulars and respects: I 

1. In dismissing the bill of complaint. 
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2. In holding that the plaintiff was not entitled to the 
lien claimed bv him in and bv his bill. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Service acknowledged this 21st dav of August, A. D. 1928. 

P. EKSHLER, 

HOWE, HILL & BRADLEY, 

Of Attorneys for Wardman Construction, Inc., American 
Surety Company of Neic York, Sheridan Park, Inc., Na¬ 
tional Savings and Trust Company, Trustees; American 
Security and Trust Company, Trustee, and National Bank 
of Washington, Trustee. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 24, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 48309 in Equity, wherein William 
I. Deming is Plaintiff and Wardman Construction Com¬ 
pany, Inc., a body corporate et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of September, 1928. 

(Seal Supreme Court of the District of Columbia.) 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme 
Court. No. 4830. William I. Deming, appellant, vs. Ward- 
man Construction Co., Inc., a body corporate; American 
Surety Company of New York, a body corporate; Sheridan 
Park, Inc., a body corporate, et al. Court of Appeals, Dis¬ 
trict of Columbia. Filed Sept. 13,1928. Henry W. Hodges, 
Clerk. 
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IN THE 


Court of appeals, ©istrict of CoIutnWa 


October Term, 1928. | 

i 


No. 4830. 


William I. Deming, Appellant, 

vs. 

Wardman Construction Co., et al., Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

The appellant filed his bill in the trial court, clajim- 
ing a mechanic’s lien upon what is known as Stoneleigh 
Court. Certain of the appellees filed motions to dis¬ 
miss, which were granted by the Court, and the Case 
comes here to review that action. i 

Appellant is an architect. On January 19, 1926, the 
Wardman Construction Co., Inc., hereinafter called 
the Wardman Company, contracted with the Connecti- 
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cut Avenue Eealty Corporation, hereinafter called the 
Realty Corporation, to furnish labor, material and su¬ 
pervision in connection with remodeling and altering 
the Stoneleigh Court building, particularly changing 
the first floor to provide stores for renting purposes. 
On March 1, 1926, the appellant contracted with the 
Realty Corporation to furnish plans, 'specifications 
and supervision of such work, which contract is Ex¬ 
hibit “A” to the bill (Rec. pp. 8-9), and which con¬ 
tract was fully performed by the appellant, who also 
supplied other labor at the request of the Realty Cor¬ 
poration, in connection with the furniture, fixtures, 
decorations and finishing of the stores in said building, 
an itemized statement of the sums due to the appel¬ 
lant and the credits against the same being set out in 
Exhibit to the bill (Rec. pp. 9-10). 

On March 9, 1926, the Realty Corporation acquired 
title to and ownership of the property. Appellant con¬ 
tends that his right to a lien under the contract. Ex¬ 
hibit “A,” attached immediately upon the acquisition 
of the title thereto by the Realty Corporation and 
became superior to the deeds of trust thereupon re¬ 
corded against the property. 

On the same day that the Realty Company acquired 
title, March 9th, it executed three deeds of trust, one 
to the National Savings & Trust Company, another 
to the American Security and Trust Company, and 
the third to James D. Hobbs and Earl Macintosh. 

On April 21, 1927, a further deed of trust to the 
National Bank of Washington was recorded. The deed 
of trust to Hobbs and Macintosh was foreclosed and 
the Sheridan Park, Inc., has whatever title passed 
by virtue of such foreclosure. 

On May 6, 1927, within three months after the com- 
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pletion of the appellant’s aforesaid contract and within 
one year prior to the bringing of his suit, appellant 
filed notice of his intention to hold a lien on the prop¬ 
erty, which notice is Exhibit to the bill (Rec. 
pp. 10-11), and which notice was duly served upon the 
parties entitled to receive service thereof. 

On June 9, 1927, Daniel Thew Wright served ujpon 
the plaintiff by his counsel a letter. Exhibit “D’’ to 
the bill, giving notice that on June 13th, the Wardiiian 
Company would apply to the Court to approve an un¬ 
dertaking as provided by section 1254 of the Code for 
the release of the property from appellant’s claim of 
a mechanic’s lien (the italicized language being a de¬ 
parture from the statute), stating that it was intended 
to offer as surety the American Surety Company; and 
on June 13, 1927, the Wardman Company and the 
said Surety Company filed ostensibly as sureties an 
undertaking (Kec. pp. 12-13), reciting that they “ap¬ 
pearing and submitting to the jurisdiction of the Court, 
hereby undertake for themselves, and each of them, 
their and each of their heirs, executors, and adminis¬ 
trators, or personal representatives, that they will 
pay and satisfy any judgment or decree that may be 
recovered in any suit or proceeding that may be insti¬ 
tuted on, or to enforce the above-entitled mechanic's 
lien, together -with the costs of said proceeding, wliich 
judgment or decree they agree may be pronounced 
against all of them,” (italics ours) and on the same 
day an endorsement of the approval of the said under¬ 
taking was made as follows: “Approved June 13,1^27, 
Walter I. McCoy,” he being at that time and now the 
Chief Justice of the trial Court. Appellant contends, 
in this connection, that his signature was not plaiced 
on the said undertaking in his official or judibial 
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capacity. At the same time, endorsement was made 
on the reverse side of the undertaking of a supposed 
order of the Court assuming to release the property 
from the operation of the lien. (Rec. p. 13.) The 
undertaking, with the said approval and endorsement, 
constitutes Exhibit E to the bill (Rec. pp. 12-13). 

The bill contained prayers for process and for 
declaration of a lien, for sale of the property and ap¬ 
plication of the proceeds of sale to the satisfaction of 
the lien, a decree for the amount of the lien under the 
undertaking, and general relief. 

The foregoing statements are all contained in the 
appellant’s bill and the exhibits thereto. The appellee 
American Security and Trust Company filed an an¬ 
swer (Rec. pp. 14-15) which is not material to the 
questions raised here. The other appellees filed mo¬ 
tions to dismiss (Rec. pp. 13, 16, 18) on the grounds 
that the bill fails to set forth facts which constitute a 
cause of action, that the bill show's upon its face that 
none of the appellees w'as ever the owner of the 
property, and that appellant made no contract wdth 
any of them. 

The Court granted the motions and dismissed the 
bill (Rec. pp. 16-17, 18-19). 

ASSIGNMENT OF ERRORS. 

The appellant says that the Court erred in the 
following particulars and respects: 

1. In dismissing the bill of complaint. 

2. In holding that the plaintiff was not entitled to 
the lien claimed by him in and by his bill. 
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POINTS AND AUTHORITIES. 

The facts of this case present only four pointsi for 
the consideration of the Court, namely: 

I. Is an architect entitled to a mechanic’s lien in ithis 
District? 

II. Can one evade the operation and etfeet of | the 
mechanic’s lien law by making his contract before 
instead of after acquiring title to the property? I 

III. Did the undertaking operate to release ithe 
property from appellant’s lien? 

IV. Did the Wardman and Surety Companies by; the 
undertaking waive all questions concerning the lien, 

other than as to the amount thereof, and are they 

1 

estopped to now raise the questions presented by them? 

ARGUMENT. 

I. I 

IS AN ARCHITECT ENTITLED TO A MECHANIC’S 
LIEN IN THIS DISTRICT? 


This question rests necessarily upon the meaning of 
section 1237 of our Code, which reads as follows: 


“Every building erected, improved, added 
or repaired by the owner or his agent, and the 
of ground on which the same is erected, being 


to, 

lot 

all 


the ground used or intended to be used in connec¬ 
tion therewith, or necessary to the use and en¬ 
joyment thereof, to the extent of the right, title, 
and interest, at that time existing, of such owner, 
whether owner in fee or of a less estate, or lessee 
for a term of years or vendee in possession undet a 
contract of sale, shall be subject to a lien in favor 
of the contractor with such owner or his duly 
authorized agent for the contract price agreed 
upon between them, or, in the absence of an 
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express contract, for the reasonable value of 
the work and materials furnished for and 
about the erection, construction, improvement, 
or repair of or addition to such building, or 
the placing of any engine, machinery, or 
other thing therein or in connnection therewith so 
as to become a fixture, though capable of being 
detached; Provided, That the person claiming the 
lien shall file the notice herein prescribed.’^ 

The case hinges upon the meaning in the foregoing 
section of the two words italicized “contractor” and 
“work.” The section states, in terms, that the prop¬ 
erty “shall be subject to a lien in favor of the con¬ 
tractor Avith such owner or his duly authorized agent 
for the contract price agreed upon between them.” 
The question is, then, whether this language is to be 
amended by the Court, as the trial Court attempted to 
do, by inserting the word “building” before the word 
“contractor” so as to make the clause read “shall be 
subject to a lien in favor of the building contractor,” 
etc.! The contract price was agreed upon so far as the 
work of remodeling and altering was concerned. It 
was not agreed upon as to furniture, fixtures, decora¬ 
tions and furnishings. With respect to this part of 
the case, therefore, the further provision of the section 
“in the absence of an express contract, for the reason¬ 
able value of the work and materials, furnished, ’ ’ etc., 
becomes material. The meaning of the word “work” 
is vital on this feature of the case, and is also of some 
importance in so far as the remodeling and altering 
is concerned, to the extent that it indicates the nature 
of the services contemplated by the statute, that is to 
say, whether “work” includes only the labor of a 
laborer or a mechanic, or goes further so as to include 
likewise the work, labor and services of an architect. 
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In State v. Rose, 125 La. 462, 466, the Court said: 

I 

“Defendant contends that acting, dancing, sing¬ 
ing on the stage of a theatre is not ‘labor or work’ 
in the sense of the statue. The word ‘work’ has 
a much more comprehensive meaning than the 
term ‘labor’ and has been thus defined: 

“ ‘To exert one’s self for a purpose, to put forth 
effort for the attainment of an object; to be en¬ 
gaged in the performance of a task, duty of the 
like.’ See Webster’s Int. Diet, verbo. 

“The term as thus defined covers all forms of 
physical or mental exertions, or both combined, 
for the attainment of some object other than re¬ 
creation or amusement.” 

Bearing in mind that the appellant agreed to fui^sh 
plans and specifications and to supervise the work 
(Rec. p. 3) and did so (Rec. pp. 3, 4), in some juris¬ 
dictions it is held that a mechanic’s lien law includes 
architects who merely furnish plans, drawings or 
specifications, but in all jurisdictions it seems tp be 
held that where, as here, the architect also supervises 
the work of construction he is entitled to the lien.| 

“The language of the, statute may be such S,s to 
evince a fairly clear intention to exclude architects 
from the benefit of the lien; but the statutes usual¬ 
ly provide that ‘any person’ who performs; any 
work or labor in or about the erection of a build¬ 
ing shall be entitled to a lien, and by the weight of 
authority such provision is held to include archi¬ 
tects as persons who perform labor or do work 
on the building, at least in those cases where they 
not only furnish the plans and specifications but 
also superintend the work of construction.” 5 C. 
J. 286. 
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“In a majority of jurisdictions it is held that 
an architects who prepares plans and specifica¬ 
tions for a building or otherwise performs with 
respect thereto the ordinary duties of his profes¬ 
sion is entitled to a mechanic’s lien under the 
statutes, it being so held both under statutes so 
providing and statutes conferring a lien for work, 
labor and services; but in some jurisdictions the 
courts, in some cases construing statutes using 
substantially the same terms have held that an 
architect is not entitled to a lien. The majority 
rule applies where the plans and specifications are 
used in the construction of a building; but, ex¬ 
cept in some jurisdictions, there is no lien where 
they are not used. In some jurisdictions a lien is 
allowed to architects who furnish plans and also 
superintend the construction and in some but not 
other jurisdictions it is allowed to architects who 
merelv furnish plans, dra^\’ings and specifica¬ 
tions.’’ 40 C. J. 79. 

In Phoenix Furniture Company v. Put-in-Bay Hotel 
Company, et al, 66 Fed. 683, the court said: 

“The contention that the word Tabor’ in this 
statute means only manual labor or unskilled labor 
would put upon it a very narrow and strained con¬ 
struction. There is no reason in equity or in law 
why the architect who conceives and puts on paper 
the design for such an immense building as this 
Hotel Victory is, and who puts upon paper with 
such minuteness of detail the specifications and 
drawings as to enable anyone skilled in such busi¬ 
ness to erect, with perfect proportions and proper 
stability, such a mammoth structure, should not 
be protected in his contribution to the completion 
of such work, as well as the carpenter, the plum¬ 
ber, the painter, or the frescoer who performs 
manual labor. The Court certainly ought not to 
strain the statute to exclude labor of this high 
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character and grade, unless it is plainly the in¬ 
tent of the legislature that it should beat such 
interpretation. The master has entered into the 
discussion of this question with detail, referring 
to the authorities and statutes, and I fully qoncur 
in his finding that the architect in this case is 
entitled to a lien not only for the plans and jspeci- 
fications, but for the labor and assistance in the 
construction of the building in pursuance of| these 
plans; for it appears from the testimony very 
clearly that these architects were not called upon 
to design a plan to be used at some indefinite loca¬ 
tion, and at some future time not fixed, and in 
pursuance of a scheme wholly speculative, but they 
were called upon to draw plans and specific^ions 
for this building, to be located at this place, and in 
pursuance of a contract having a substantial finan¬ 
cial basis. In view of the facts as established, it is 
not necessary to determine whether this lien| could 
be maintained for the plans and specifications, 
disconnected with the labor and superintendence; 
and it is perhaps best not to enter into a considera¬ 
tion of this abstract question. 

Even under a statute in favor of “every mechanic 
or other person who shall do or perform any work or 
labor upon * * * any building or improvement of 
land,” an architect is entitled to a lien. Hughes v. 
Torgerson, 96 Ala. 346. 

In Stryker V. Cassidy, 76 N. Y. 50, the statute author¬ 
ized a lien in favor “of any person who shall perform 
any labor, or furnish any materials, in building, ‘alter¬ 
ing or repairing any house, * * * by virtue of any 
contract with the owner,” and holding an architect 
to be within its terms, the Court said: 

“This language is general and comprehensive, 
and its material and plain import includes all per¬ 
sons, who perform labor, in the construction or 



reparation of a building, irrespective of the grade 
of their improvement, or the particular kind of 
service. The architect who superintends the con¬ 
struction of a building performs labor as truly 
as the carpenter who frames it, or the mason who 
raises the wall, and labor of a most important 
character. It is not any the less labor within the 
general meaning of the word, that it is done by a 
person who is fitted by special training and skill 
for its performance. The language quoted makes 
no distinction between skilled and unskilled labor, 
or between mere manual labor and the labor of 
one who supervises, directs, and applies the labor 
for others. * * * Under the act in question a lien 
may be created not only in favor of workmen em¬ 
ployed by a contractor, but in favor of the con¬ 
tractor also. The lumber dealer, the hardware 
merchant, in short any person who supplies materi¬ 
als for the use of the building, may acquire a lien 
thereon for their value. The right to acquire a 
lien is not confined to persons who may be sup¬ 
posed to need the especial protection of the state. 

‘ ‘ The general principle upon which the lien laws 
proceed, is that any person who has contributed 
by his labor, or by furnishing materials to a struc¬ 
ture erected by an owner upon his premises shall 
have a claim upon the property for his compensa¬ 
tion. The dealer who furnishes the paints and oils, 
the ordinary workmen who applies them or the 
artist who uses his skill and taste in executing a 
mural painting, are alike protected by the act. 
And an architect who makes the plans and super¬ 
vises the erection of a building is within the words 
and reason of the law.” 

In Knight v. Norris, et al., 13 Minn. 473, where a 
statute provided that “whoever performs labor or 
furnishes materials or machinery for erecting, con¬ 
structing, altering or repairing any house * * * or other 
building * * * by virtue of a contract or agreement with 
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the owner or agent thereof, shall have a lien to seclure 
the payment of the same,” etc., it was held that an 
architect who prepares the plans and supervises the 
work upon a building is entitled to such a lien. 

To the same effect are Johnson v. McClure, 10 N. 
M. 506, where the statute provided for liens for ‘‘evjery 
person performing labor”; Friedlander v. Tainfor, 
4. N. D. 393 where the statute gives a lien to ‘‘iany 
person who shall perform any labor upon * * * any 
building”; and Williams v. Hotel Melrose, 110 Si C. 
1, where the statute gives a lien to any persoi^ to 
whom a debt is due for labor performed or materials 
furnished. 

See also 

Truck V. Allard, 87 N. J. L. 721; I 

Field & Slocomb v. Mineral Water Company, 
25 R. I. 319. 

In Nimmons v. Lyon & Healy, 197 Ill. App. 376, 
the court held that an architect who draws plans and 
specifications for a building to be erected upon a 
designated spot performs services so as to be entitled 
to a mechanic’s lien even though he does not superin¬ 
tend the construction of the building, and even though 
a building of the same identical character is inot 
erected. 

To the same effect are: 

Lamoreaux v. Andersch, 128 Minn. 261; 

Henry & Coatesworth Co. v. Halter, 58 Nbbr. 
685; 

Fitzgerald v. Walsh, 107 Wis. 92. 

With respect to the furniture, fixtures, decorations 
and finishing of the stores, to the extent that tjhey 
became fixtures though capable of being detached, in 
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the language of the statute, the appellant was also 
clearly and unquestionably entitled to a lien for ‘ ‘ work 
and materials furnished”. 

“Not only under statutes specifically mention¬ 
ing fixtures but also under other statutes, such as 
those relating to improvements, a mechanic’s lien 
may be acquired for labor performed or materials 
furnished in connection with the furnishing and 
installation of fixtures, that is, articles which 
were at one time personal property, but which are 
so attached to the realty as to become a part there¬ 
of”. 40 C. J. 70. 

In Gall Co. v. Dowagiac Gas Co. 160 Mich 255, which 
was a suit to enforce a mechanic’s lien for lumber 
and materials furnished to decorate defendant’s office, 
it was held that no error was committed in decreeing 
a lien for the amount remaining due on that portion of 
the account relating to decorations and fixtures, in¬ 
cluding decorating the walls and painting the store 
front. 

In La Grill v. Mallard, 90 Cal. 373, it was held that 
papering or decorating a house is proper subject-mat¬ 
ter for a mechanic’s lien. 

In Rieser vs. Conmeau, 129 App. Div. (N. Y.) 490, 
it was held that shelves, exhibition cases, cup boards, 
bulletin boards, etc., installed in a building designed ex- 
exclusively for a public library and constructed with 
reference to the dimensions of the rooms in which they 
were placed and attached to the wall by nails, screws 
and other means so that their removal would materi¬ 
ally injure both them and the wall are additions to 
the realty and the contractor furnishing them is em 
titled to a mechanic’s lien. The Court said; 
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“The structure was exclusively designed for 
a public library and devoted to such purpose. The 
material furnished is all adapted to such a struc¬ 
ture, and much of it, e. g., shelves, cases and the 
like, could not be used save in like structures.: It 
w’as constructed to harmonize with the building 
for both fitted and fastened to it. The building 
could not be used for library purposes without it 
or like equipment. * * * The inquiry in such a chse 
approaches nearly the doctrine of fixtures, iln 
Grosz V. Jackson (6 Daly 463) the court held in 
consideration of the fact that the structure \i’as 
a theatre that chairs adapted and screwed do|wn 
in the auditorium for the use of the audience were 
subject to a mechanic’s lien, so desks and plat¬ 
forms in a public school were construed as fixtures. 
(Held vs. City of N. Y. 83 App. Div. ( N. Y.) 509.) 
And likewise shop shelves set up so as to confojrm 
to the building (Rinzel v. Stumpf, 116 Wis. 28|7). 

j 

I 

i 

See, also. Spitz v. Brooks & Son, Inc., 210 App. Div. 
(N. Y.) 438. 

Accordingly, the action of the trial Court was clear¬ 
ly erroneous unless an architect is not a contractor 
within the meaning of the statute. 

The language of the editors of Corpus Juris review¬ 
ing a very large number of cases and defining the word 
‘ ‘ contractor, ’ ’ ought to be a sufficient answer to the ap¬ 
pellee’s contention in this regard. I 

“One who agrees to do anything for another; 
one who executes plans under a contract; qne 
who contracts or covenants, whether with a gov¬ 
ernment or other public body or with private par¬ 
ties, to furnish supplies, or to construct works or 
to erect buildings, or to perform any work or ser¬ 
vice, at a certain price or rate, as a paving cpn- 
tractor, or a labor contractor; one who contraqts 
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to perform work, or supply articles on a large 
scale, at a certain price or rate, as in building 
houses or provisioning troops, or constructing a 
railroad. Although, in a general sense, every per¬ 
son who enters into a contract may be called a 
contractor, yet the word, for want of a better one, 
has come to be used with special reference to a 
person who, in the pursuit of an independent busi¬ 
ness, undertakes to do a specific piece or job of 
work for other persons, using his own means and 
methods without submitting himself to control as 
to the petty details. The true test of a ‘contrac¬ 
tor’ would seem to be that he renders the service 
in the course of an independent occupation, rep¬ 
resenting the will of his employer only as to the 
result of his work, and not as to the means by 
which it is accomplished. The term ‘contractor’ 
is often used as meaning independent contractor. 
The word ‘contractor’ when standing alone or un¬ 
restrained by the context or by particular words, 
may mean a subcontractor or any person remotely 
engaged under contract and doing the work, as 
well as an original contractor. A distinction, how¬ 
ever, is sometimes made between the terms. An 
employee is distinguished from a contractor; and 
a distinction is likewise made between a laborer 
and a contractor. In the general acception of the 
term, a servant is not a contractor nor is a con¬ 
tractor a servant. ” 13 C. J. 211, et seq. 

n. 

CAN ONE EVADE THE OPERATION AND EF¬ 
FECT OF THE MECHANIC’S LIEN LAW BY 
MAEING A CONTRACT BEFORE INSTEAD 
OF AFTER ACQUIRING TITLE TO THE 
PROPERTY? 

If the Realty Corporation had owned the property 

at the time of making the contract with the appellant. 
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there could be no valid objection raised to his right to 
the lien, for as we have already seen an architect is 
entitled thereto in this District under the circumstances 
of the present case. When the realty company ac¬ 
quired title on March 9th, it received the same unen¬ 
cumbered. Had it not thereupon or thereafter en¬ 
cumbered same, the contention of the appellees wohld 
tend to perpetrate a gross fraud upon the appellant. 
Does the fact of the placing of the deeds of trust! of 
record on the same day title was taken change this 
situation! We submit not. But even if that fact coiild 
influence the decision, it would only be in the light! of 
the circumstances surrounding the giving of those en¬ 
cumbrances and showing their character and natpre. 
Such circumstances are not now before the Coprt, 
since no proof has been taken and indeed only onq of 
the appellees has so much as filed an answer. | 
The situation is analogous to that of the lien of a 
judgment, which this Court has said may attach be¬ 
tween the acquisition of title and the simultaneous en¬ 
cumbering or disposing thereof. Roller v. Caruthers, 
5 App. D. C. 368, 374. 

In Hannan v. Hundy, 104 Conn. 653, 658, the con¬ 
tract was one for the sale of a house with a building 
to be erected thereon, and the Court held that the con¬ 
tractor with the vendor for the erection of such a 
building was entitled to a lien, and added: 

“The parties, as is frequently done, might have 
contracted that the defendant was to take posses¬ 
sion of the land and build upon it, and that the 
deed should not pass until the completion of ithe 
building at some other future time. Such a con¬ 
tract would have given the defendant such an 
equitable interest that he would be regarded as 
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so far an owmer that he could make a building 
contract under which a mechanic’s lien might at¬ 
tach to the extent of the estate which he after ac¬ 
quired under his contract of purchase, (cita¬ 
tions.) ” 

Hooker v. McGlone, 42 Conn. 95, is identical with 
the present case. 

See, also: 

Anderson v. Berg, 174 Mass. 404; 

Bell, et al. v. Cooper, 26 Miss. 650; 

Mountain City Market House, etc. v. Kearns 
& Co., 103 Pa. 403; 

Floete V. Brown, 104 Iowa 154; 

Botsford V. The New Haven, etc. E. E. Co., 41 
Conn. 454; 

Pacific Coast Pipe Co. v. Blaine Co. Irr. Co., 
et al., 32 Idaho, 705; 

Hall, et al. v. Mullanphy Planing Mill Co., 16 
Mo. App. 454; 

Ferguson Lumber Co. v. Scriber, 162 Ark. 349; 

Pacific Mutual Life Ins. Co. v. Fisher, et al., 
106 Cal. 224, 236; 

Milner, et al. v. Norris, et al., 13 Minn. 455; 

Electric Light Co. v. Gas Co., 99 Tenn. 371, 388. 

We can not even know until the answers come in 
and proof is taken, whether the above-mentioned en¬ 
cumbrances or any part of the proceeds thereof, were 
designed or used for the purpose of providing funds 
with which to do the remodeling work, in which event 
even without the reference to the foregoing authori¬ 
ties the appellant and the mortgagees would stand on 
an equal footing. Ward v. Yarnell, 173 Ind. 535, 554, 
et seq. The burden is of course upon the appellees to 
show the character and nature of their encumbrances. 
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These considerations are of little importance in i the 
present case, however, since as we shall presently See, 
by the giving of the undertaking an obligation was| as¬ 
sumed to pay whatever sum should be found to be due 
and owing, to the appellant. 

III. 

DID THE UNDERTAKING OPERATE TO RE¬ 
LEASE THE PROPERTY FROM APPEL¬ 
LANT’S LIEN? 

The only authority for the release of a mechanic’s 
lien is found in section 1254 of the Code, which reads 
as follows: 

“SEC. 1254. PAYMENT INTO COURT 4ND 
RELEASE.—In any suit to enforce a lien here¬ 
under, the owner of the building and premise^ to 
which such lien may have attached, as aforesaid, 
may be allowed to pay into court the ambunt 
claimed by the lienor, and such additional amojunt, 
to cover interest and costs, as the court may di¬ 
rect, or he may file a written undertaking y^ith 
two or more sureties, to be approved by the court, 
to the effect that he and they will pay the judg¬ 
ment that may be recovered and costs, which judg¬ 
ment shall be rendered against all the persons so 
undertaking. On the payment of said money into 
court, or the approval of such undertaking, i the 
property shall be released from such lien, land 
any money so paid in shall be subject to the final 
decree of the court. No such undertaking shall 
be approved by the court until the complainant 
shall have had at least two days’ notice of the 
defendant’s intention to apply to the court there¬ 
for, which notice shall give the names and resi¬ 
dences of the persons intended to be offered as 
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sureties and the time when the motion for such 
approval will be made, and such sureties shall 
make oath, if required, that they are worth, over 
and above all debts and liabilities, double the 
amount of said lien. The complainant may ap¬ 
pear and object to such approval.” 

This section requires the undertaking to be given 
by the owner, with two or more sureties. The under¬ 
taking was given wnth two ostensible sureties only, no 
one joining therein as owner. It also requires that the 
undertaking be to the effect that “/le and they will 
pay the judgment that may be recovered and costs, 
which judgment shall be rendered against all the par¬ 
ties so undertaking. ’ ’ The undertaking in question did 
not provide that “he” or the owmer, but only that 
“they,” the ostensible sureties, “will pay and satisfy 
any judgment or decree that may be recovered in any 
suit or proceeding that may be instituted on, or to en¬ 
force the above-entitled mechanic’s lien, together with 
the costs of said proceeding.” The statute further 
provides that on “the approval of such undertaking, 
the property shall be released from such lien,” that 
is to say upon the approval of an undertaking made 
by the owner with two or more sureties, to the effect 
that he and they will pay the judgment that may be 
recovered and costs, which judgment shall be rendered 
against all the persons so undertaking. No such un¬ 
dertaking was given, as we have seen. 

Furthermore, no basis was laid for giving an under¬ 
taking, inasmuch as the Code section quoted further 
provides that “No such undertaking shall be approved 
by the court until the complainant shall have had at 
least two days notice of the defendant’s intention to 
apply to the Court therefor, which notice shall give 
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the names and residences of the persons intended to 
be offered as sureties and the time when the mption 
for such approval will be made.” The notice, Exhibit 
“D,” (Eec. pp. 11-12) was, in the first place, a nptice 
that application would be made to approve an uiider- 
taking for a release from the claim of a mechanic’s 
lien, instead of from the lien itself as the statute re¬ 
quires, and in the second place, it only stated the in¬ 
tention to offer the American Surety Company, whose 
address is Southern Building, Washington, D. C., as 
surety, while the statute requires two sureties: and 
that the notice shall give their names and residences. 
True, two corporations did join as sureties, but the 
name of only one was given in the notice, and the bill 
avers on information and belief that the other had 
no power to enter into contracts of suretyship. (;Rec. 
p. 7.) 

It is evident, therefore, that the undertaking itself 
did not operate to release the property from the lien, 
and by the very language of Section 1254, the release 
is to be effected by the giving of a proper undertajking 
or not at all. Approval of the undertaking by the 
Court is required, but no authority is given td the 
Court to enter an order of release. The attempted 
order accordingly added nothing to the giving of the 
undertaking itself. That was wholly insufficient, as 
we have seen, and even the approval of the undertak¬ 
ing was not made by the learned Chief Justice in his 
official or judicial, but only in his individual, capacity, 
as will be observed from an inspection of the approval 
itself at page 13 of the Eecord. 
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IV. 

DID THE WARDMAN AND SURETY COMPANIES 
BY THE UNDERTAKING WAIVE ALL QUES¬ 
TIONS CONCERNING THE LIEN, OTHER 
THAN AS TO THE AMOUNT THEREOF, AND 
ARE THEY ESTOPPED TO NOW RAISE THE 
QUESTIONS PRESENTED BY THEM? 

The undertaking itself was ineffective as a statutory 
one as we have seen, but it is nevertheless good and 
fully operative as a voluntary undertaking at least in 
so far as the Surety Company is concerned. It only 
remains, therefore, to consider what obligations were 
assumed by the Surety Company by virtue of its un¬ 
dertaking. VTiether or not the Wardman Company 
is equally bound by the same obligations is a question 
determinable only on proof upon the trial. 

By the terms of the undertaking, the sureties ap¬ 
peared and submitted themselves to the jurisdiction 
of the Court and undertook that they would pay and 
satisfy any judgment or decree that might be recov¬ 
ered in any suit or proceeding instituted on or to en¬ 
force appellant’s mechanic lien, together with costs, 
and that such judgment or decree might be pronounced 
against all of them. 

The undertaking, therefore, recognized the validity 
of appellant’s lien. It recognized that he had a valid 
lien, and not a mere claim to one as set out in the notice 
of the intention to apply for the giving of the under¬ 
taking. It thereby left open only the question of the 
amount of such lien. Whether the appellant as an 
architect could lawfully acquire a lien was pretermitted 
by the undertaking which in express terms admitted 
that he could and that he had acquired the same. 
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Whether the parties secured by the deeds of trust have 
priority over appellant’s lien is equally beside :the 
question, since the undertaking is to “pay and satisfy 
any judgment or decree that may be recovered.” The 
undertaking, by its express terms, therefore, relieves 
the Court of the necessity of considering priorities be¬ 
tween the appellant and the encumbrance holder^, if 
indeed such considerations could be germane to I the 
present case in any aspect. There will be no occa¬ 
sion to go into that question until such time after 
judgment or decree that proceedings to enforce the 
undertaking as to the American Surety Company ipay 
find it not financially responsible for the amount ofi the 
decree, and of course no one has the temerity to sug¬ 
gest that. 


“All of these questions were waived by the de¬ 
fendants when they executed the bond and thereby 
discharged the plaintitf’s lien on the premise^ in 
question.” 

Kerrigan v. Fielding, 47 App. Div. 246, 2491 

It is accordingly respectfully submitted that the;de¬ 
cree below should be reversed. 

Respectfully, 

W. C. Sullivan, 

Attorney for Appellant, 
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Court of i[ppeaIs(,Bt{itrut of ColutnUta 


No. 4830. 


William I. Deming, Appellant, 


vs. 

Wakdman Construction Co., et al., Appellees. 


BRIEF FOR APPELLEES. 


The case is here upon appeal from a final decree of 
the Supreme Court of the District of Columbia dismiss¬ 
ing on motion to dismiss, a bill filed by an architect 
for the purpose of establishing a mechanic’s lien 
against a parcel of real estate. Two points were pre¬ 
sented by the motion to dismiss, 

1. Can an architect or any one else acquire a lien on 
a man’s real estate by making a contract with 
some one who does not own it and is not his 
agent. 

2. An architect is not within those to whom the Dis¬ 
trict Code gives a mechanics ’ lien. 
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The Bill avers (R. 3) that on March 1, 1926, the Ap¬ 
pellant made a contract with the Connecticut Avenue 
Realty Corporation to furnish plans, specifications and 
supervision of work for altering a building known as 
Stoneleigh Court; that he furnished the plans and spec¬ 
ifications and supervision of the w’ork all as agreed to 
be done, and Paragraph 3 of the Bill closes thus: ‘ ‘ and 
plaintiff further avers that there is still owing unto him 
for the work, labor and materials so rendered, supplied 
and performed by him the sum of Ten Thousand, Six 
Hundred Forty-One Dollars and Eleven Cents ($10,- 
641.11).” The very next paragraph of the Bill (R. 4) 
states Thereafter, to wit, on the 9th day of March, 
A. D., 1926, the Connecticut Avenue Realty Corpora¬ 
tion acquired the title to and oumership of the herein¬ 
before described lands.” It is apparent from this 
much of the Bill, that the architect not only made his 
contract with a person who was not the owner of the 
premises, but that his work was all done and performed 
before that person ever became owmer. The statute is: 

“Every building erected, improved, added to, or 
repaired by the owner or his agent, and the lot of 
ground on which the same is erected, being all the 
ground used or intended to be used in connection 
therewith, or necessary to the use and enjoyment 
thereof, to the extent of the right, title, and inter¬ 
est, at that time existing, of such owner, whether 
owner in fee or of a less estate, or lessee for a term 
of years, or vendee in possession under a contract 
of sale, shall be subject to a lien in favor of the 
contractor with such owner or his duly authorized 
agent for the contract price agreed upon between 
them, or, in the absence of an express contract, 
for the reasonable value of the work and mate¬ 
rials furnished for and about the erection, con¬ 
struction, improvement, or repair of or addition 
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to such building, or the placing of any engine, 
machinery, or other thing therein or in connection 
therewith so as to become a' fixture, though cap¬ 
able of being detached: Provided, That the per¬ 
son claiming the lien shall file the notice herein 
prescribed.” 


There is no question of agency in this case, so that 
for this case the statute says every building repaired 
“by the owner and the lot of ground on which the same 
is erected to the extent of the right, title and interest 
at that time existing of such owner, shall be subject to 
a lien in favor of the contractor with such owner.” 
How can it be said that under this statute, any one who 
makes a contract with a person who is not the owner, 
for work which is not done by the owner, can havq a 
lien? 


This very case illustrates the wisdom and the 
equitable nature of the provision of the Statute in this 
respect; for the Bill shows (R. 4) that upon the vbry 
day and presumably at the very time the Connecticut 
Avenue Realty Company received its deed, it made 
and delivered three several deeds of trust, one to 
the National Savings and Trust Company, one to 
the American Security and Trust Company, the third 
to James D, Hobbs and Earl Macintosh, Trustees; 
that the deed to the Connecticut Avenue Realty Cor¬ 
poration and these several deeds of trust executed by 
it, were recorded on consecutive pages of the Land 
records. So that if this claim for lien were allowed, it 
would place this architect ahead of and cut out three 
bona fide creditors who loaned their money upon!the 
faith that they were the first ones who had any deal¬ 
ings -with the Connecticut Avenue Company after it be¬ 
came owner and upon faith that therefore no lien ahead 
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of theirs could exist. It is quite too preposterous, that 
under this statute one who makes a contract with 
another who is not the owner of premises and does his 
work for that other person before he becomes the owner 
of the premises, can have a lien which the statute gives 
only to the “contractor with the owner.” 

Point 2—THE PHRASEOLOGY OF SECTION 
1237 DOES NOT EMBRACE AN ARCHITECT. 

In the construction of Section 1237 it is to be remem¬ 
bered that inasmuch as a statute creating liens is in 
derogation of common law and of property rights, it 
must be strictly construed against the person claiming 
the lien. It is so ruled in Fidelity Storage Company vs. 
The Steele Company, 35th D. C. 9, where this Court 
said: 


“Inasmuch as the statute creates a right in dero¬ 
gation of the common law, it follows that, in deter¬ 
mining whether a right to a lien exists, the statute 
should be strictly construed against one claiming 
such right.” 

The local statute gives a lien only to “the contractor 
with such owner;” and the question is whether the 
word “contractor” means “architect,” or whether it 
means “the building contractor in charge of the job.” 

In the construction of Section 1237 it is helpful to 
observe that it is the first section in a chapter of the 
local Code entitled “Liens.” Many sections of that 
same chapter use the word “contractor,” (as con¬ 
tained by Section 1237), in such manner as to demon¬ 
strate that by the use of that word in Section 1237 
Congress intended only the “principal contractor in 
charge of the job” and no one else. 
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Section 1239 is entitled “Sub-Contractor” and!pro¬ 
vides that “any person directly employed by the orig¬ 
inal contractor, whether as sub-contractor, material 
man or laborer, to furnish work or materials for the 
completion of the work contracted for as aforesaid 
shall be entitled to a similar lien to that of the original 
contractor upon his filing a similar notice. * * * ” 
Section 1240 provides “all such liens in favor of 
parties so employed hy the contractor, shall be subject 
to the terms and conditions of the original contract 
except such as shall relate to the waiver of liens. *1 * 
Section 1241, “the said sub-contractor or other per¬ 
son employed hy the contractor as aforesaid. * '* 
Section 1242, “after notice shall be filed by| said 
party employed under the original contractor hnd a 
copy thereof served upon the owner or his agent as 
aforesaid, the owner shall be bound to retain out of 
any subsequent pa3Tnent becoming due to the contrac¬ 
tor a suflScient amount to satisfy. * * * ” | 

Section 1243, “any sub-contractor or other person 
employed hy the contractor as aforesaid shall Ije en¬ 
titled to demand of the owner or his authorized kgent 
a statement of the terms under which the work con- 

I 

tracted is being done and the amount due or to become 
due to the contractor executing the same. * * 

Section 1244, “if the owner for the purpose of Avoid¬ 
ing the provisions hereof and defeating the lien of the 
sub-contractor or other person employed hy the con¬ 
tractor, as aforesaid, shall make payments to the con¬ 
tractor in advance of the time agreed upon therefor in 
the contract. * * *’> 

Section 1248, “if the original contractor and the 
persons contracting or employed under him shall both 
have filed notices of liens, as aforesaid, the latteif shuH 
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first be satisfied out of the proceeds of sale before the 
original contractor. * * *” 

It seems manifest from these various Sections in 
the chapter under Liens, that Congress intended the 
mechanics’ lien to exist only in favor of the principal 
contractor in charge of the job and had no contem¬ 
plation of an architect. Numerous authorities may be 
found in other jurisdictions, some deciding that archi¬ 
tects do and others that architects do not have a me¬ 
chanic’s lien; all such authorities are however, upon 
statutes differing in phraseology, purport and intent 
from the local statute. It is entirely a question of stat¬ 
utory construction, and the decisions of other Courts 
upon other statutes are no more helpful in the con¬ 
struction of the local statute, than would be the for¬ 
eign statutes themselves if they were brought here as 
illustrative of what the local statute means. 

In Winter vs. Hazen-Latimer Company, 42nd D. C. 
469, this Court in construing Section 1243, (Supra) 
said: “The sub-contractor should acquaint himself 
with the terms and conditions of the building contract. 
This information is made available by statute.” Surely 
in this decision the Court contemplated the “contrac¬ 
tor” as the one who took the contract for erecting the 
building, and not the person who prepared the plans 
in advance, and before the erection of the building was 
started or even could be contracted for. 

In Fire Insurance Company vs. Shedd, 16 D. C. 150, 
the Court said: “The sub-contractor’s right are de¬ 
pendent upon the contract between the owner and the 
building contractor and upon the state of the accounts 
between them and * * * the sub-contractors were bound 
by all the terms and conditions of that contract.” 
Thus indicating again that the Court considered that 
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the word “contractor” identified only the building con¬ 
tractor, the man who actually took the contract for 
erecting the building and not the man who madb the 
plans for its erection, before its erection could be con¬ 
tracted for. As this Court said in the Fidelity Stor¬ 
age Company case (Supra) “A mechanic’s lien I had 
no existence at common law, hence in our countty is 
purely a creature of statute.” The phraseology of the 
statute alone determines who it is, that that particular 
statute vests with the right to a lien. What courts 
have said in construing other statutes differii% in 
phraseology from that at bar can be of little pr no 
help in the solution of the question here. The le^sla- 
tive body can put architects into a statute or can leave 
architects out of a statute if it so desires. If it Ibaves 
him out he is out and is not entitled to the lien; aiid he 
is left out of the local statute. The cases cited by the 
appellant may have been, and doubtless were correctly 
decided; but they deal with the meaning of "Words 
which are absent from the local statute, and which it 
does not contain; if the local statute were the same as 
statutes of certain other jurisdictions it would include 
architects, and they would be entitled to liens because 
those statutes embrace architects. But the local stat¬ 
ute is different from all of those in that it does not 
contemplate an architect. 

In Albaugh vs. Litho-Marble Decorating Company, 
14 D. C. 113, the contract was for a lease for 99 years, 
the lessee agreeing to remove a building from the Ipt and 
erect a new building thereon at a cost of not less! than 
$75,000.00 which was to be surrendered to the lessor 
at the end of the term. An attempt was made to fasten 
a mechanic’s lien on the lot and was denied. It was 
said by Mr. Justice Morris: 
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“But this covenant involves no theory of agency, 
but quite the reverse. The parties to the lease 
dealt with each other, not as principal and agent, 
but practically as adverse parties. To hold that a 
lessor covenanting with a lessee for the security 
of his interest under the lease, the payment of 
rent probably, should construct a building upon 
the land in place of one to be demolished, would 
therebv and bv virtue of such a covenant make the 

« V 

lessee his agent, and bind himself personally, as 
well as his property, for the contracts of the les¬ 
see in the performance of the covenant, seems to 
us to be whollv without warrant in law or in rea- 
son; and we greatly question whether even the 
most positive legislation could impose liability 
upon one person for the obligation of another in 
such a contingency. Certainly no such liability 
is imposed or sought to be imposed, by our me¬ 
chanics’ lien law.” 

The Albaugh case was followed and approved in 
Langley vs. D ’Audigne, 31 D. C. 409. 

For another reason decisions of other jurisdictions 
are not helpful and that is that in many of them 
the rule of construction is different from the local rule; 
in many of them statutes affording liens are liberally 
construed in favor of the lienor; while locally the stat¬ 
ute is to be strictly construed in favor of the owner 
and against the lienor. 

A case well illustrative is that of Lamoreau v. San- 
dersch, 128 Minnesota 261. In that case, the statute 
concerned was that “any person contributing labor, 
skill, material or machinery for the construction” 
should have a lien; there the Court held that the stat¬ 
ute should be liberally construed in favor of lienors; 
the Court said that after all the whole question turned 
upon what the statute meant, and that the work of an 
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architect was the contribution of “skill.” Therel can 
be no fault with this reasoning, but the local statute is 
utterly different. While there the statute gave a lien 
to “any person” the local statute gives a lien only to 
“the contractor \vith such owner”. On the other hand, 
in Stevens vs. Hicks, 156 North Carolina 239, | was 
decided that an architect was not entitled to a lieh for 
services rendered in preparing plans and specifica¬ 
tions under a statute giving a lien to “laborers,! me¬ 
chanics and material men.” The opinion in this I case 
is thoughtfully prepared and excellently reasoned. 

Well illustrative of the cases many in number decid- 

I 

ing that under particular statutes an architect is not 
entitled to a lien, is that of Thompson vs. Baxter, 92 
Tennessee, 305; the statute created a lien in favor of 
“the mechanic or undertaker, founder or machinist 
who does the work or any part of the work or furnishes 
the material or any part of the material or puts there¬ 
on any fixture, machinery or material either wopd or 
metal”; the right of lien was extended “to all persons 
doing any portion of the work or furnishing any por¬ 
tion of the material for the building.” The Court held 
that an architect was not embraced in any of the classes 
of persons contemplated by the statute and deniejd the 
lien. i 

However, as above indicated the decisions in bther 
jurisdictions construing other statutes, throw no |more 
light upon what the local statute means, than would 
those foreign statutes themselves if they were cited as 
authorities. 

Appellant’s Brief has a heading “Did the undertak¬ 
ing operate to release the property from Appellant’s 
lien?” What the Appellant undertakes to make out 
under this heading is somewhat difficult of compfehen- 
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sion. He says in his Brief (18) “the undertaking 
was given with two ostensible sureties only; no one 
joining therein as owner.” This statement is utterly 
inaccurate. The undertaking was signed by the Ward- 
man Construction Company, Inc., as principal, and the 
American Surety Company of New York, as surety. 
(E. 12.) The notice of lien (R. 10) stated that the lien 
was proposed to be taken against the interests of the 
Wardman Construction Company, Inc., amongst 
others. The notice that Wardman Construction Com¬ 
pany would present an undertaking for approval (R. 
11) announces that the Wardman Construction Com¬ 
pany “will apply to the Supreme Court of the District 
of Columbia in Circuit Court No. 1 to approve an un¬ 
dertaking as provided by Section 1254 of the District 
Code, * * * It i^ intended to offer as surety the Amer¬ 
ican Surety Company, whose address is Southern 
Building, Washington, D. C.” Only one surety was 
given, for the reason that ever since the enactment .of 
the “Corporate Surety Act” (28 Stat. 279), the law has 
been that where an undertaking is required to be given 
with two or more sureties, the same ‘ ‘ shall be suflScient 
if executed or guaranteed solely by a corporation in¬ 
corporated under the laws of the United States or of 
any state having power to guarantee the fidelity of 
persons holding positions of public or private trust, 
and to execute and guarantee bonds and undertakings 
in judicial proceedings.” (28 Statute 279, U. S. Code 
Annotated, Volume 6, Title 6, Section 6, Page 321.) 
The undertaking was given in pursuance of Section 1255 
of the Code in order to discharge the alleged lien, so that 
the property might be dealt with as unencumbered by 
it; the giving of the undertaking did not create a lien 
if none existed before. As provided by Section 1255 
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there is no liability under the undertaking, until after 
it has been established by a judgment or decree of 
Court that a lien actually existed. In this proceeding, 
whether or not the bond was in accordance with the 
statute, is of no importance; if the bond did not meet 
the requirements of the statute it did not discharge the 
lien if one existed, and who ever dealt with the prop¬ 
erty took it encumbered by a lien if one existed. The 
bond itself provides (R. 12) that the principal 
and surety “will pay and satisfy any judgment or 
decree that may be recovered in any suit or proce^ing 
that may be instituted on or to enforce the above en¬ 
titled mechanics’ lien.” If a lien actually existed, and 
were established by a judicial judgment or decree, and 
suit at law were afterwards brought upon an qiider- 
taking given in an effort to discharge the lien, it may 
be that the parties to that undertaking having by vir¬ 
tue of it actually secured an order discharging the 
property from the lien, would be estopped afteryrards 
to contend that because of some legal technicality 
they were not bound to respond upon the bond. But no 
such questions are here at bar; the only questiop here 
being whether or not an architect is entitled to a lien 
under the local statute, and under the peculiar circum¬ 
stances of a contract w’hich the Bill alleges he :made 
with some person who wa^ not the owner of the prem¬ 
ises at the time. That the decree below was correct, is 

Respectfully submitted, 

Daniel Thew Weight^ 

Philip Ebshlee, | 

Attorneys for Apppllees, 


